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Lustration Policies in Central and
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Historical Context

Cynthia M. Horne

The transitional justice literature highlights various trade-offs involved in
the choice and implementation of lustration as a transitional justice measure in
Central and Eastern Europe. This article examines how international legal
body rulings on lustration laws have interpreted rule-of-law versus justice
concerns. The European Court of Human Rights and the International
Labour Organization have explored possible information problems, due process
violations, employment discrimination issues, and bureaucratic loyalty con-
cerns within the context of lustration. Three findings emerge from their legal
rulings. First, contrary to popular notions, international legal bodies are not
antilustration. The institutions are engaging with questions regarding the fair
implementation, not the legality, of lustration laws. Second, the prioritizing of
justice concerns during the transition efforts is highlighted as a way to lay a
strong democratic foundation. Third, the organizations have emphasized the
importance of placing rule of law in historical context, thereby situating post-
Communist societies within other posttotalitarian regime-building narratives.

INTRODUCTION

The legality of lustration, a form of transitional justice opted for by many
post-Communist countries in Central and Eastern Europe (CEE), has been
repeatedly questioned by regional and international scholars, dissidents,
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practitioners, international organizations, and domestic and international
courts. In its most basic form, lustration is a form of employment vetting,
designed to either remove or prevent from assuming public office those persons
who collaborated with the previous Communist regime or secret security
services (Letki 2002).! The intention of lustration is to demonstrate to the
population that there is a real change in the personnel of post-Communist
governments, as well as safeguard against those individuals undermining the
democratic reform process. Lustration is conceived of as both an institutional
and a symbolic step toward good governance. However, the means of effecting
such institutional changes are fraught with potential legal and moral dilemmas.
As such, the extent to which lustration laws support or undermine the process
of democratic consolidation remains open to debate.

Lustration laws epitomize in many ways the trade-offs embodied in
rule-of-law versus retroactive justice debates. The structure of lustration
could violate fair employment laws, freedom of assembly guarantees, free
speech laws, and respect for due process (Huyse 1995; Offe 1992). However,
strict rule-of-law adherence could ignore injustices committed under the
previous regime or allow inequalities in political and economic access and
privilege to remain under the new regime (Posner and Vermeule 2004).
Neither ignoring justice considerations nor flouting rule-of-law concerns is
optimal for the establishment of strong democratic foundations in transi-
tional societies.

Reflecting the complexity and situated nature of transitional justice
measures, there are mixed regional and international reactions to lustration
policies. Regionally there is both support for and opposition to the laws. Some
former dissidents argued it would be better to move forward with the transi-
tion than get mired in the past. In 1989, Polish Prime Minister Mazowiecki
called for a “thick line” to be drawn between the past and the present; in order
to build a new future, one should focus on reconciliation (Michnik and Havel
1993, 21; Walicki 1997, 189; Horne and Levi 2004). Lech Walesa opposed
the passage of the lustration law when he was Poland’s president, rejecting its
potential administrative impact and “witch hunt” propensities (Bertschi
1995, 446; Huyse 1995, 63; New York Times 1992). Vaclav Havel also
objected to the expansion of lustration while president of the Czech Republic
(Michnik and Havel 1993).

Regional constitutional courts, such as those in Poland and Romania,
have ruled on the unconstitutionality of various parts of lustration laws
(Polish Constitutional Tribunal 2007; Constitutional Court of Romania

1. Law & Social Inquiry published a special volume in 1995 exploring various aspects of
this topic. In that volume, Los (1995, 121) defines lustration as “the screening (or vetting) of
candidates for and holders of important public offices to ‘eliminate’ (usually bar for a certain
period) former secret police collaborators.” Over time that definition has evolved, as national
variations have expanded the scope and intention of the laws; see Hatschikjan (2004) for a
debate on the changes in meaning and intention of lustration in CCE.
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2008). The Hungarian Constitutional Court questioned the legality of the
retroactive justice measure altogether (Kritz 1993i). The main fear has been
that retroactive justice would undermine a state’s commitment to rule of law
and the process of democratic consolidation.

However, there has also been widespread support for the policies from
regional groups and the public, who stress the importance of transitional
justice to democratic consolidation and the securitization of the state (Letki
2002; Williams 2003). Polish, Czech, and German constitutional courts have
also upheld lustration laws and affirmed the consistency of retroactive justice
measures with the goals of democratization (Kritz 1993a, 1993e, 1993f; Lovatt
2000). Given the lack of regional consensus, national political actors have
looked to the decisions and assessments of international actors to support
their lustration views.

There is no consensus about lustration from international actors either.
The United Nations called employment vetting processes “rule of law tools,”
designed to “(re-)establish civic trust and to (re-)legitimize public institu-
tions” (United Nations 2006, 9-11). In discussing efforts to curb corruption
and promote good governance in Poland and other transitional countries, the
Office of the United Nations High Commissioner for Human Rights argued
that “one of the most effective tools is the use of lustration against public
officials found to have been involved in corruption” (Kiai 2006, 5). These
policy statements conflict with assertions that lustration laws, by their very
nature, undermine rule of law and democracy.

Other international actors have voiced concerns resonating with
national opposition to lustration. The European Committee of Social Rights
within the Council of Europe and the Helsinki Federation for Human Rights
have warned about the potential excesses of lustration and the manner in
which these laws might violate individual rights and international treaty
obligations (Cohen 1995; Kritz 1993a; Helsinki Committee of Poland 2007;
Council of Europe 2007a, 2007b).

Specifically, international legal bodies have interpreted the legality and
appropriateness of lustration laws. The European Court of Human Rights
(ECHR) and the International Labour Organization’s (ILO) Committee of
Experts have heard a number of cases regarding potential individual right
violations in the context of lustration. In all of the cases, these two interna-
tional legal bodies have ruled for the plaintiffs and against the state, meaning
they have ruled that there was a problem with the implementation of lustra-
tion. As a result, it has been concluded that these international legal bodies
are largely antilustration. Since the legal rulings are used by other interna-
tional and national actors to interpret the utility of lustration, this has
important regional implications.

This article tests that assumption by examining the universe of ILO and
ECHR rulings since the start of lustration in CEE to the present. The cases
and their rulings are analyzed within the context of four main legal problems
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highlighted in the transitional justice literature related to retroactive justice
issues and lustration: information problems, due process violations, employ-
ment discrimination, and bureaucratic loyalty concerns. This article shows
that despite many rulings against states’ use of lustration, the international
legal bodies are not simplistically antilustration. Instead, their rulings have
focused on the fair and appropriate implementation of lustration laws, not the
legality of the laws, situating what constitutes “fair” and “appropriate” in
historical context. By framing the transitions in CEE as part of a period of
extraordinary politics, such as post-Weimar Germany, the international legal
bodies have impacted the type and scope of rule-of-law derogations deemed
temporarily acceptable in order to further the goals of democratic consolida-
tion. What emerges from these cases is an affirmation of the centrality of
historically situated transitional justice measures in both the conceptualiza-
tion of democracy and implementation of rule of law in post-Communist
countries.

LUSTRATION AND RULE-OF-LAW CONCERNS

The debate about whether or not to lustrate has been framed in “rule of
law” versus “justice” terms, with the umbrella concepts capturing the many
ethical and legal trade-offs involved in transitional justice choices (McAdams
1997; Teitel 2000; de Brito, Enriquez, and Aguilar 2001). The literature often
frames these issues as if they were mutually incompatible. Williams (2003)
argued that “the wish to lustrate collided with a higher-order normative
commitment to the rule of law, which was one of the defining ideas of the
post-communist revolution” (7). The specific concern is whether lustration
could undermine the goals of good governance through derogations of rights
and laws (Offe 1992, 1996).

For example, under this rubric, trade-offs specific to lustration include
retroactivity versus due process concerns (Karstedt 1998; Letki 2002; David
2003), individual rights versus collective state building goals, forgiving versus
forgetting approaches (Michnik and Havel 1993; Minow 1998), forward-
looking versus backward-looking institutional orders (Offe 1996), and fair-
ness versus efficacy objectives (Ackerman 1992; Aukerman 2002). However,
more and more scholars are seeing these less in terms of absolute trade-offs
and more in terms of balancing (Posner and Vermeule 2004; Mayer-Riechkh
and de Greiff 2007). As such, the appropriate relationship between rule-of-
law and justice concerns remains a contested topic.

In this section, I situate lustration within the transitional justice debate
and review some of the key legal arguments against it. Some of the arguments
address bigger questions regarding retroactive justice in general, while other
arguments focus on the implementation of lustration specifically. In particu-
lar, four salient legal critiques against lustration have been raised, namely,
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information problems, due process violations, possible employment discrimi-
nation, and bureaucratic loyalty concerns. In assessing the appropriateness of
rule-of-law versus justice trade-offs in practice in CEE, international legal
bodies and international organizations have directly addressed these critiques
within the larger context of retroactive justice.

In general, some aspects of lustration potentially violate strict rule-of-
law guidelines in a criminal law context because of retroactive justice con-
cerns (Offe 1996; Minow 1998;Aukerman 2002): trying someone for a crime
now when it was not a crime at the time it was committed flouts procedural
legality or adherence to the letter of the law (Sélyom 2003). If being a
member of the Communist secret service or collaborating with the secret
police was not a crime under the former regime, penalizing someone in the
new regime for previous membership or activities violates fundamental rules
against legal retroactivity. The Hungarian Constitutional Court ruled against
the legality of national lustration laws on these grounds.” Given that the goal
of lustration is good governance, basing a new legal system on procedurally
questionable grounds is a dubious starting point.

More narrowly, information problems abound with the secret police files,
ranging from problems with their accuracy and veracity to issues surrounding
the comprehensiveness of the information used in the vetting process (Bikont
1992; Cywinski 1992; Smidova 1991; Varga 1997; Welsh 1996). Given the
intentional misinformation in the files, the construction of half-truths by
secret police agents and informers alike, and the selective destruction of files
for political purposes, it is questionable whether guilt or innocence could be
accurately judged on the basis of the contents of secret police files (Lo§ 1995;
Osiatynski 2007). Therefore, basing a justice process on questionable evi-
dence might undermine the legitimacy of the entire enterprise.

Additionally, potential due process violations are often cited as legal
critiques of lustration (Minow 1998). Vetting has been criticized for inad-
equate institutional appeal processes, thereby making it difficult for indivi-
duals to contest false accusations or lustration certificates. Lustration cases
have been shrouded in classified information, thereby violating equal access
to information and limiting the ability for an effective appeal of lustration
charges (Boed 1999). Additionally, vetting strives for individual accountabil-
ity in principle, but in practice this is not always the case. Former group
membership, irrespective of individual level of involvement or individual
actions, could be used in assessing former regime complicity in lustration
cases. This would constitute a due process violation because it does not
uphold the selectivity criteria. As such, there is concern that lustration laws
fundamentally violate broad due process guarantees.

2. However, special provisions were subsequently added in the Hungarian case in order to
justify trying people for past crimes, in a strange embracing of retroactivity in practice but not
in name (see Kritz1993i, 1993j).
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Finally, the potential moral turpitude of lustration has been raised,
especially with respect to its possible employment discrimination implica-
tions and bureaucratic loyalty concerns. One of the reasons cited in favor of
lustration is the ability of the policies to rebuild trust and legitimize public
institutions. However, promoting good governance by vetting the old guard
is unsettlingly reminiscent of the purges under the totalitarian system and
therefore possibly anathema to the building of a society based on rule of law.
Not only is there something intrinsically negative about reenacting political
purges, but determining who should be captured in the vetting net is not an
obvious decision. Moreover, who within that vetting net is actually culpable
and what level of involvement constitutes collaboration worthy of employ-
ment exclusion (Skapska 2003)? Should previous regime involvement be
used to assess potential loyalty to the new regime? Some critics have argued
that the possibility for misapplying lustration is high enough to pose a real
danger of undermining rather than enhancing citizen trust in government.

Given the aforementioned potential problems both in the design and
implementation of the laws, it is not surprising that there is no policy
uniformity across the post-Communist countries. Countries in CEE have
wrestled with the appropriate scope, size, and duration of transitional justice
measures as embodied in their lustration programs. Some, such as Bulgaria
and Albania, have opted for limited lustration or no lustration, thereby
minimizing justice concerns. Others, such as the Czech Republic and
Hungary, have opted for more extensive lustration laws, weighing justice
more heavily than strict rule-of-law guidelines. Still others, like Poland and
Romania, have renewed and expanded their lustration programs in 2007,
thereby substantially changing the scope of the new laws. Despite the
regional variation in lustration programs, the programs share fundamental
goals and similar core designs. The critiques outlined above largely relate to
all the programs because they address the manner in which the programs
reconcile rule-of-law and justice concerns. Given the lack of regional con-
sensus, there is a potential for international institutions to substantially
impact interpretations regarding the legality and appropriateness of transi-
tional justice measures like lustration.

INTERNATIONAL LEGAL BODIES: POLITICAL CONTEXT
AND FUNCTIONS

International legal bodies have both direct and indirect power over
lustration issues. They have an ability to reprimand states whose use of
lustration violates international laws and treaties. There is an additional
legitimizing power held by international organizations in this context. During
the period of post-Communist regime building, certain policies and initia-
tives have been caught in cycles of political in-fighting and become
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delegitimized, including lustration (Horne and Levi 2004; Kiss 2006).
Because international organizations are removed from the domestic politics of
the countries, their decisions about the legality of lustration laws confer a
sense of legitimacy only possible from a third party.

Indirectly, they have an ability to frame lustration debates, thereby
impacting the discourse surrounding lustration. By framing lustration cases as
fundamental issues concerning the relationship between democracy and rule
of law in former Communist countries, they have the ability to set the terms
used to assess the trade-offs inherent in these transitional justice measures.
Therefore, the impact of international organizations on the framing of rule-
of-law issues in CEE could be particularly consequential.

Because all the post-Communist economies are signatories to the ILO
and the ECHR, these institutions have jurisdiction over CEE countries in
areas related to lustration. Citizens have taken advantage of their right to
appeal to the ECHR and the ILO for redress of perceived rights violations by
their national governments with respect to lustration. Through this opening,
the ECHR and ILO have directly and intentionally placed themselves into
the lustration and rule-of-law debate. The ECHR has explicitly stated a
perceived responsibility to weigh in on the interpretation of these issues,
arguing with reference to “the travesty of former oppressors subsequently
appealing to and profiting from democracy and rule of law. . .. This Court
must take a clear position on this matter” (Case of Zdanoka v. Latvia 2006,
37). The following section briefly reviews the structure and enforcement
power of these legal bodies with respect to lustration issues.

European Court of Human Rights

The ECHR (also referred to as the Court) both monitors and enforces
the compliance of member states with the European Convention on Human
Rights (the Convention).” The Court hears complaints lodged by either
individuals or other member states who have been “personally and directly”
the victim of right violations and issues binding judgments, including pecu-
niary judgments, in the event of a violation of the Convention. The member
states are legally bound to abide by the Court’s judgment, and compliance is
monitored by the Committee of Ministers.

The Court has heard a number of cases brought by individuals who
alleged that the lustration laws violated various fundamental rights

3. This article will focus on only those articles directly related to lustration. For a com-
plete text of the Convention, see European Court of Human Rights, European Convention
on Human Rights and Additional Protocols. http://www.echr.coe.int/ECHR/EN/Header/
Basic+Texts/Basic+Texts/The+European+Convention+on+Human+Rights+and+its+
Protocols/ (accessed January 13, 2009).
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guaranteed by the Convention and its protocols. The alleged right violations
include but are not limited to right to a fair trial (Article 6), right to respect
for private and family life (Article 8), freedom of expression (Article 10),
freedom of assembly and association (Article 11), right to an effective remedy
(Article 13), prohibition of discrimination (Article 14), and right to free
elections (Protocol 1, Article 3) (Council of Europe 2003). Many of these
issue areas overlap with the international employment laws overseen by the
ILO. In rendering judgments on these cases, the Court does not function as a
court of appeal vis-a-vis national courts. It can, however, assess the com-
patibility of national laws with international obligations and issue rulings
regarding the extent to which lustration laws comply with due process and
rule-of-law requirements.

International Labour Organization

The ILO functions as a tripartite agency, in which governments, employ-
ers, and workers jointly construct and oversee policies and programs related to
international labor rights (ILO 2007b). The conventions and recommenda-
tions agreed to by its members, as well as a substantial body of case law,
constitute a working set of international labor laws (5-7). The ILO Decla-
ration on Fundamental Principles and Rights at Work, adopted in 1998,
outlines labor standards directly applicable to lustration laws, namely,
freedom of association and the elimination of employment discrimination
(ILO 1998b, 14). Since the post-Communist countries of CEE have adopted
and ratified these treaties, the ILO has potential power over labor rights
violations in these countries.*

The ILO hears labor complaints raised by individuals, member states, or
any of the stakeholders in the tripartite power-sharing arrangement, and it
can initiate investigations of member states for lack of compliance with
reporting procedures (ILO 1996; O’Leary, Nesporova, and Samorodov 2001).
Lustration cases have been heard at the ILO through a mixture of methods of
initiation.’

In conclusion, the ECHR and ILO have areas of potential legal overlap.
For example, fair employment cases could be addressed through evaluations of

4. See the ILOLEX datafiles for a list of the specific year each country ratified C111:
Employment and Occupation Discrimination. http://www.ilo.org/ilolex/english/convdisp1.htm
(accessed March 1, 2009).

5. In this article I use the term ILO to refer to the various agents and agencies under the
umbrella of the International Labour Organization, including the Committee of Experts on the
Application of Conventions and Recommendations (CEACR). Technically, the CEACR func-
tions as a legal body, hearing evidence and weighing the arguments of interested parties against
their international legal obligations (ILO 2007b, 15; 1996, section 13). The International
Labour Office prints documents for the International Labour Organization.
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due process or freedom of speech or assembly considerations. As such, in the
issue area of lustration, there has been room for the two international bodies
to engage in a dialogue, citing precedent from the other body in order to
justify a legal interpretation on related cases.® While there is no uniformity in
their interpretation of each rule-of-law issue, there is a consistency of reason-
ing despite their differing mandates. In the following analysis, the similarities
and differences in their interpretations of lustration will be highlighted in
order to elucidate how the bodies have conceptualized the appropriate rela-
tionship between rule-of-law and justice trade-offs for post-Communist
transitions.

INTERNATIONAL LEGAL RULINGS ON LUSTRATION

This section turns to the actual lustration cases in which the [LO and
ECHR have responded to citizen appeals regarding lustration laws. CEE
plaintiffs have all charged that either the structure of the laws or the imple-
mentation of the laws violated their individual rights and freedoms. The
alleged rule-of-law violations cleave roughly into the four categories previ-
ously raised as potential legal problem areas: (1) information problems, (2)
due process violations, (3) employment discrimination, and (4) bureaucratic
loyalty concerns. The overarching issue of the appropriateness and legality of
retroactive justice cuts across all of these specific legal issues and is taken up
directly by the ECHR. Each of these areas will be examined, focusing on the
overlapping international legal interpretations of lustration and the final
decisions rendered by the two international legal bodies. Table 1 provides a
summary of the issue areas and the rulings.

Information Problems

Somewhat ironically, the evidence used in lustration cases comes from
the Communist-era secret police files. This means that possible employ-
ment exclusion in the new system is based on evidence about secret police
collaboration gathered by the former secret police agencies. As previously
discussed, the veracity and appropriateness of this information has been
strongly questioned. There is a danger that the distorted, incomplete, and
possibly intentionally misleading information in the files could result in a
highly flawed lustration process (Welsh 1996; Stan 2006). Not only might

using this information undermine trust in the objectiveness and fairness of

6. For example in the Case of Rainys and Gasparavicius v. Lithuania (2005), the ECHR
cited an ILO ruling on Latvia and possible employment discrimination in rendering its opinion
on related questions of employment discrimination in Lithuania.
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TABLE 1.

Summary of Findings

Potential Legal Problems

with Lustration

ECHR Rulings

ILO Rulings

Information
Problems

Due Process
Violations

Employment
Discrimination

Bureaucratic
Loyalty Concerns

Information used in
lustration cases is viable

Differential use of
information potential
problem

Lustration does not violate
selectivity criterion

Lustration does not
inherently violate due
process

Safeguards in place
surrounding lustration
proceedings

Lustration does not
intrinsically violate fair
employment

No one has a right to a
certain job, therefore
lustration exclusions legally
viable

Assessing bureaucratic
loyalty concerns important
state function

Democracy needs to be able
to defend self during periods
of extraordinary politics

Veracity and incompleteness
of information potential
legal problem

No clear opinion

Two-list structure of vetting
violates fair employment
opportunities

State can consider political,
sociopolitical, civic, and
moral qualities when making
employment decisions

Lustration consistent with
State’s right to screen for
loyalty

the national government, but knowingly using information whose veracity
is highly questionable could constitute an abrogation of rule-of-law

principles.

Even more confusing, the objectivity of debates about the reliability and
veracity of information has also been called into question. Much of the debate
over the use of the files has itself been politically motivated, with opponents
of lustration highlighting information weaknesses and supporters arguing in
favor of using the files (Bikont 1992; Cywinski 1992). As a result, even
fundamental issues like if the lustration process should continue based on the
information available for cases has remained contentious.
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The ILO has highlighted both the arbitrariness of state security files and
the irrefutable, and therefore unfair, nature of that evidence as potential legal
problems (ILO 1994, section 88, 16). While it has not heard cases revolving
around information issues, it has issued policy statements resonating with
national level opposition to the use of information from the secret police files
as evidence in lustration cases. In contrast, the ECHR has heard cases directly
addressing the use of the files. Misuse of information in the secret police files
or false accusations resulting from this information could damage personal
integrity, a right guaranteed under Article 8 of the Convention on Funda-
mental Human Rights. However, the ECHR has failed to reject the use of the
files. Instead, the ECHR has focused on the appropriate use of the files and on
guaranteeing transparency of the information used.

For example, in the Case of Turek v. Slovakia (2004), the case involved
assessments of both the use of secret police information and access to infor-
mation. The plaintiff received a negative security clearance based on reason-
able proof of involvement drawn from the secret police files, and he did not
dispute this part of the ruling. However, he argued that information from the
negative security clearance was made public both in the newspapers and
unofficially on the Internet (Case of Turek v. Slovakia 2004, section 83). The
public availability of information adversely impacted his personal integrity
and “his personal life and social relations” (section 83), therefore it violated
the respect for private life guaranteed under Article 8 of the Convention. The
ruling also addressed differential access to information; the state had more
access to classified information than the plaintiff. The unequal access to
information meant ineffective protections of citizen procedural guarantees
were in place, and the plaintiff argued this violated his rights (sections
115-16).

In assessing this claim about the information component of the case,
the ECHR ruled that the real issue was information accessibility, not
quality. It accepted the information used to “prove” collaboration and even
the publication of information on who was registered with the secret police.
The ECHR stressed that if the process of lustration was about “bringing to
light” the past and clearing information, then the government must make
every effort to make all information public. Improvements in transparency
of information would further lustration processes rather than curtail
them.

The ECHR’s determination affirmed national courts’ rulings about
the viability and admissibility of evidence based on information from secret
police archives. National courts have ruled that there was sufficient and
compelling information available from the secret police files to “prove” col-
laboration in lustration cases (section 54). As such, the ECHR’s ruling, and
this precedent used in subsequent cases, focused on the fair use of the files and
fair access to information in the files, not on the veracity or credibility of the
information.
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Due Process Violations

Directly related to questions about information veracity and usability
are potential due process violations. Information concerns and due process
violations have appeared conjoined in many cases, although they remain
separate issues. Due process encompasses a number of principles but can be
defined simply as a general sense that legal proceedings are fair. Due process
violations can arise when lustration laws are not implemented fairly, when
adequate domestic redress or right of appeal provisions are not guaranteed,
or when procedural protections are not in place to safeguard citizens’ rights
and liberties. Because transitional regimes often do not have a history of
fair legal applications, derogations of due process get at the heart of the
issue of whether a post-Communist country is adhering to rule-of-law
principles.

Various plaintiffs have argued that lustration violates certain freedoms,
such as freedom of speech and assembly and therefore results in violations of
due process. This can also occur if selectivity criteria are not followed. More
fundamentally, individuals have argued that there is something intrinsically
problematic about lustration in its focus on retroactive justice. The use of
lustration as a retroactive justice measure is alleged to fundamentally violate
rule-of-law and due process safeguards.

For example, in the Case of Turek v. Slovakia (2004), the plaintiff con-
tended that the Slovak lustration procedure violated his due process rights.
The ECHR majority opinion ruled that the national legal proceedings were
unfair because they did not adequately respect the principle of equality (Case
of Turek v. Slovakia 2004, section 115). However, the strongly worded dis-
senting opinion argued that, despite the problems with the access to infor-
mation, due process was followed. The full Court commented on the fair
manner in which various Slovak national level courts had ruled on the case
and highlighted their responsive and nonformalistic approach (25) to hearing
appeals.” The dissenting opinion thought this was sufficient to demonstrate
adequate respect for due process and “the need for procedural protection of
Article 8” (26). The opinion argued that differential access to a single docu-
ment was not sufficient to demonstrate unequal treatment and violation of
due process. The Court ruled for the plaintiff but remained unclear whether
the Slovak lustration process violated due process safeguards, apart from
differential access to information. The Court conceded that they did not
know what or how they would have ruled if there were no procedural viola-
tions (section 117).

7. Most countries allow the right to appeal lustration verdicts. There are institutes and
specially designed lustration courts in place to hear the cases, such as the Vetting Court in
Poland and its successor, the Institute of National Remembrance.
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Several other recent due process cases against Poland have involved
access to information, and in these cases the ECHR has further clarified its
position. The alleged due process violations revolved around rights guaran-
teed under Article 6 of the Convention, including the right to a fair trial,
right to appeal, and fair access to information (Case of Bobek v. Poland 2007;
Case of Matyjek v. Poland 2007; Case of Luboch v. Poland 2008). Like Turek,
the differential access to classified information was seen as essentially unfair,
and the Court ruled for the plaintiffs. The Court questioned the state’s need
for extraordinary secrecy regarding formerly classified information, citing the
substantial time period since the fall of Communism (Case of Luboch v. Poland
2008, section 78). On these grounds, the Court found procedural violations of
due process in all three Polish cases. However, the ECHR reaffirmed its
unwillingness to question the essence of lustration as a tool of transitional
justice. The Court definitively stated, “It is not for the Court to speculate on
what might have been the outcome of the proceedings had they complied
with the fairness requirements of Article 6” (Case of Bobek v. Poland 2007,
section 79; Case of Matyjek v. Poland 2007, section 69; Case of Luboch v.
Poland 2008, section 83).

This prevailing Court approach to lustration was directly challenged in
the Case of Matyjek v. Poland (2007). Matyjek, a member of the Polish Sejm
(Parliament), was removed from office and banned from public office for ten
years after being exposed as a “lustration liar” (Decision as to the Admissibility
of Application no. 38184/03 by Tadeusz Matyjek Against Poland 2006, section
56). The nature of his position and the prominence of the case made it a
relatively high profile ruling. “The applicant challenged before the Court
the very essence of the lustration proceedings, in particular their allegedly
unequal and secret nature, the confidentiality of the documents and the
unfair procedures governing access to the case file and the conduct of
hearings” (Case of Matyjek v. Poland 2007, section 44). In the end,
the Court did not address questions regarding the legality of lustra-
tion. Instead, it continued to stress the multiple levels of procedural
safeguards in place to prevent lustration abuses, and to rule on the imple-
mentation, not on the constitutionality, of lustration laws. In sum, there
was nothing about the structure of lustration that necessarily violated due
process rights.

The lack of selectivity in the application of the lustration laws has
also been raised as a possible violation of due process. In essence, guilt by
association does not meet selectivity criteria and therefore fails to satisfy due
process safeguards; individual complicity or collaboration must be demon-
strated. In the Case of Rainys and Gasparavicius v. Lithuania (2005), the
ECHR'’s ruling touched on questions of selectivity, both in terms of informa-
tion scope and application. The issue was whether past KGB involvement
could disqualify individuals from private sector work in the post-Communist
regime. Because “guilt” is often demonstrated based on previous Communist
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party affiliation or membership rather than on individual actions in the
security services, this would violate due process.

The applicants charged that the laws violated Article 14 (Prohibition of
Discrimination), as well as Article 10 (Freedom of Expression). However,
since the Lithuanian State used highly nuanced selection criteria for vetting,
the Court did not find that the vetting process violated selectivity (Case of
Rainys and Gasparavicius v. Lithuania 2005, 4-5). The “KGB Act™ does not

impose collective responsibility on all former KGB officers without
exception. It provided for individualized restrictions on employment by
way of the adoption of “the list” of positions in the former KGB which
warranted application of the [employment] restrictions. . . . Given that
not all former employees of the KGB were affected by the Act, Article
14 of the Convention was not therefore applicable. (Case of Rainys and
Gasparavicius v. Lithuania 2005, section 32)

As the legal opinions suggest, if the state tried to ensure rule of law and
respect for selectivity in the application of the laws, it is possible that lustra-
tion could be implemented in a way to protect both rule-of-law and retroac-
tive justice concerns.

In conclusion, one of the oft-cited criticisms of lustration is that there is
something intrinsic about the process that fails to safeguard personal rights in
its pursuit of justice. However, as this series of related due process cases
demonstrates, the ECHR has not found anything intrinsically incompatible
between due process safeguards and lustration laws. The decisions have
revolved around “the way” the laws were applied, not on the legality of the
laws themselves (Case of Bobek v. Poland 2007, section 73).

Employment Discrimination

Some of the highly generalized vetting systems in CEE might violate fair
employment principles. Many lustration programs vet on two criteria. First,
there is a list of positions and affiliations from the old regime that might
disqualify candidates from positions in the new regime. Second, there is a list
of positions in the new regime for which individuals must be cleared for
competency and integrity. In this way, vetting investigations could be based
on past and/or possible future regime involvement. This two-list method
might violate fair employment principles by discriminating against a person

8. KGB Act: see (Lithuania) The Law on the Evaluation of the USSR State Security
Committee (NKVD, NKGB, MGB, KGB) and the Present Activities of Former Permanent
Employees of the Organisation [Istatymas d_l SSRS valstyb_s saugumo komiteto (NKVD,
NKGB, MGB, KGB) vertinimo ir $ios organizacijos kadriniu darbuotoju dabartin_s veiklos].
July 16, 1998. Lithuanian Seimas (Parliament). Government of Lithuania.
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based on past memberships, affiliations, or political opinions. Variations of
this basic method are used in Latvia, Lithuania, the Czech Republic, Poland,
and Hungary, to name a few, with national differences in how individuals
found guilty of collaboration are treated.

The ILO has heard several complaints from citizens alleging that
national lustration laws violated ILO Convention No. 111 (C111) and its
companion Recommendation (R111) (ILO 1996). This convention prohibits
employment discrimination based on a number of factors, including exclusion
based on political opinion.’ Since political opinions are used in the list-based
vetting system, it is possible that they are being inappropriately used as
criteria for vetting under current lustration laws.

Early in the lustration process, the ILO initiated a precedent-setting full
investigation of the scope and implementation of the Czech lustration law,
also known as the Screening Act of 1991 (Kritz 1993h; ILO 1994).!° The
Screening Act limited the employment opportunities, in both the civil
service and parts of the private sector, available to individuals who had served
in or collaborated with the former secret police (Huyse 1995; Boed 1999). In
essence, employment eligibility in certain jobs or sectors was limited to
individuals based on political opinion or former membership in political
groups (ILO 1996, section 196).

The ILO Committee of Experts ruled that the Czech screening laws
violated fair employment provisions by disproportionately limiting employ-
ment opportunities on the basis of political opinion (ILO 1994, sections
79-80, 88). While there was some minimal movement on the part of the
Czech government to narrow the scope of the lustration process, in the end
the government rejected the ILO’s recommendations (Kritz 1993¢g). The
Czech Constitutional Court reviewed the ILO suggestions and rejected them
as well. Despite the ILO’s strongly worded disapproval, the Czech Parliament
extended the time period of the lustration laws past their expiration date.!!
Moreover, in 2007 the Czech Republic extended the scope of its lustration
laws once again to include a new phase of police vetting (BBC Monitoring
2007a). The ILO rulings seemed to elicit no rule change on the part of the
Czech Republic.

Other lustration complaints from CEE citizens to the ILO have also
focused on alleged discrimination based on political opinions or membership

9. ILO 1958: Convention No. 111, Discrimination (Employment and Occupation).
General Conference of the International Labour Organization, section la, (adopted June 25,
1958).

10. The new Czech Civil Service Act of 2002 replaced the Screening Act of 1991
(published 1992), extending the lustration policies in the Czech Republic.

11. ILO 2004: Individual Observation Concerning Convention No. 111, Discrimination
(Employment and Occupation), 1958 Czech Republic (ratification: 1993) (published: 2004);
ILO 2006: Individual Observation Concerning Discrimination (Employment and Occupation)

Convention, 1958 (No. 111) Czech Republic (ratification: 1993) (published: 2006).
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in political organizations. For example, Latvia’s State Civil Service Act
(2000) and the Police Act (1999) prohibit employment of persons who
worked for or with the USSR or Latvian intelligence service or state security
sector.!? Similarly, Lithuania’s open-ended Act on Civil Service (1999)
restricts from civil service as well as some private sector positions those
individuals who worked for the USSR State Security services (Kritz 1993k,
19931)." The ILO found the Latvian and Lithuanian laws in violation of
Cl111, since they could allow for employment discrimination based on politi-
cal opinion.!* In this case, the Committee of Experts argued that employment
restrictions needed to be “proportional” to a particular job, not broadly
applied to categories of civil service positions. The ILO Committee of Experts
argued that the acts went “beyond justifiable exclusions in respect of a
particular job based on its inherent requirements.””” Generalized, rather than
individualized, employment exclusion based on previous political member-
ships was disproportional and therefore in violation of fair employment laws.

The ILO’s public admonishments have not changed Latvian or Lithua-
nian vetting laws. Despite repeated requests by the ILO Committee of Experts
for a reconsideration of Latvian national legislation, and requests for addi-
tional information regarding the number of persons affected by the laws, as of
2007 the Latvian government had failed to provide additional information.'®
Lithuania has also ignored the repeated requests for information from the
Committee and has not modified its national laws.!”

In the aforementioned cases, when the ILO’s criticisms of lustration
have conflicted with national level support for lustration, the potential legal
violations have elicited no national response. However, when the ILO’s
criticisms of lustration laws have echoed already existing national level sen-
timent against lustration, political forces in CEE have changed or suspended
their vetting programs. Responding to an ILO Committee of Experts’ request

12. ILO 1998a: Individual Observation Concerning Convention No. 111, Discrimination
(Employment and Occupation), section 5, 1958 Slovakia (ratification: 1993). Relevant sections
cited by the ILO include State Civil Service Act 2000 (section 7(8)) and Act on Police 1999
(section 28); excerpts and information from these acts deemed legally relevant are reprinted in
Case of Rainys and Gasparavicius v. Lithuania (2005) and Case of Zdanoka v. Latvia (2006).

13. ILO 2007a: Individual Observation Concerning Convention No. 111, Discrimination
(Employment and Occupation), section 3, 1958 Lithuania (ratification: 1994). USSR State
Security services include the NKVD, NKGB, MGB, and KGB. (See Latvia: Act on Civil
Service of July 8, 1999 (Section 9(6)(3)); Lithuania Act on Civil Service of July 8, 1999; Kritz
1993k, 19931.)

14. ILO 2005a: Individual Observation Concerning Convention No. 111, Discrimination
(Employment and Occupation) section 4, 1958 Latvia (ratification: 1992).

15. ILO 2002a: Individual Observation Concerning Convention No. 111, Discrimination
(Employment and Occupation), section 6, 1958 Latvia (ratification: 1992).

16. ILO 2005a, section 2, and ILO 2007a, section 2.

17. ILO 2002b: Individual Observation Concerning Convention No. 111, Discrimination
(Employment and Occupation), section 5, 1958 Lithuania (ratification: 1994); ILO 2005b:
Individual Observation Concerning Convention No. 111, Discrimination (Employment and
Occupation), sections 2-6, 1958 Lithuania (ratification: 1992) (submitted 2005).
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to review the legality of its Screening Act, the Slovak Constitutional Court
declared the lustration legislation unconstitutional and incompatible with
C111.'8 Bulgaria also repealed its lustration laws after being urged by the ILO
to assess their legality.!” The Bulgarian Constitutional Court cited the ILO
ruling and the need for Bulgaria to comply with C111 in its repeal of its
national lustration laws (Case of Sidabras and Dziautas v. Lithuania 2004,
section 32).%° Subsequent ILO committee rulings both praised Bulgaria for
the legal changes and continued to monitor Bulgarian compliance with its
C111 treaty obligations.*!

The ILO rulings have led to perverted and completely unintended
domestic policy responses. Both Slovakia and Bulgaria are examples of
domestic political parties using international rulings to legitimize their own
antilustration agendas. The ILO rulings on broad questions of the legality of
lustration have emboldened antireform forces, allowing political stasis and
the concomitant corrupting tendency to remain entrenched. The potential
for political manipulation of international rulings remains a real concern.

For example, Slovakia inherited the same Screening Law as the Czech
Republic when the country of Czechoslovakia split in 1993, and, therefore,
the ILO rulings on Slovakia and the Czech Republic mirrored each other.
Nonetheless, there were very different domestic political responses. At the
time of the split, the dominant political party in Slovakia was antilustration.
The negative ILO ruling was used to legitimize getting rid of the lustration
laws that would have disadvantaged the ruling party in Slovakia. In the Czech
Republic, the antilustration parties were in the minority, so no legal change
was forthcoming.

Slovakia’s economic performance and political freedom started to
decline after the split, impeded by the dominant Communist party holdovers.
In 2002, Slovakia reinstituted a lustration law, the National Memory Bill, in
response to high levels of political intrigue and corruption that were under-
mining effective governance (Radio Free Europe/Radio Liberty 2002b).”

18. ILO 1998a, section 1.

19. ILO 1990a: Individual Observation Concerning Convention No. 111, Discrimination
(Employment and Occupation), section 1, 1958 Bulgaria (ratification: 1960); ILO 1990b:
Examination of Individual Case Concerning Convention No. 111, Discrimination (Employ-
ment and Occupation), 1958 Bulgaria (ratification: 1961) Published 1990.

20. See Kritz 1993c, 1993d. For Constitutional Court rulings, see Kritz 1993b.

21. ILO 1993: Individual Observation Concerning Convention No. 111, Discrimination
(Employment and Occupation), 1958 Bulgaria (ratification: 1960) (published: 1993); ILO
2003: Individual Observation Concerning Convention No. 111, Discrimination (Employment
and Occupation), 1958 Bulgaria (ratification: 1960) (published: 2003).

22. For example, the former head of the Slovak Intelligence Service was arrested three
times, the last time on charges for murder, abuse of public office, and endangering state secrets
(see Naegele 2002). See Slovakia: Act of August 19, 2002, on Disclosure of Documents
Regarding the Activity of State Security Authorities in the Period 1939-1989 and on Founding
the Nation’s Memory Institute [Ustav pamiti ndroda] and on Amending Certain Acts (Nation’s
Memory Act).
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This law opened the files of the Communist secret police, excluded former
members of the secret service from working for the current Slovak secret
service, and established an Institute for National Memory where citizens
could read the files (Privacy International 2003; Radio Free Europe/Radio
Liberty 2002a; Toth 2002). The ILO rulings about the legality of lustration
temporarily legitimized domestic political resistance to reform efforts, which
were later changed when a reform-minded government took over. In this
case, the ILO ruling did not constructively help to reframe lustration in
rule-of-law terms; it simply provided an international justification for delay-
ing reforms.

Bulgaria presents a similar story of domestic political manipulation.
The Bulgarian Constitutional Court was captured by former Communists,
who largely upheld the Communist/Socialist Party’s antilustration policies
over that of the ruling government (Dimitrov 1999). The Communist-
dominated parliament and the Special Verification Commission of 1990
prevailed in sealing the files of secret police collaborators for thirty years
(Ellis 1997, 188). The only real lustration that has taken place in Bulgaria
has been the removal of certain academics from positions under the Panev
Law (Boed 1999, 361; for Panev Law, see Krtiz 1993b). Moreover, the direc-
tor in charge of the secret service archives was found shot in the head at his
desk in late 2006—it was ruled a suicide (Smith 2006). This does not
suggest any systematic adherence to rule-of-law concerns. Therefore,
although C111 was invoked as a justification for rejecting the legality of
lustration, it appears that this might have been a convenient means of
legitimating the predilection of the Bulgarian government not to pursue
lustration policies or real reform efforts.

In sum, the ILO rulings on lustration have said that using political
opinions and past political membership criteria violate fair employment prin-
ciples. The ILO has also expressed concern that the open-ended nature of the
vetting net might impact too great a proportion of the population. Despite
the ILO’s explicit recommendations and reprimands regarding the method
and scope of lustration, it has had little direct positive impact on national
laws. Lustration is about removing people from public office who held certain
political opinions or political memberships that might conflict with the
creation of the new regime. Since the ILO has rejected the information used
to make vetting assessments, namely, Communist regime involvement and
the secret police files, they have attacked the very heart of the process of
lustration. Renouncing those criteria means renouncing lustration as a tool
of transitional justice. National governments have been unwilling to make
those fundamental changes.

Assessments of bureaucratic loyalty with respect to employment deci-
sions are more subtle aspects of vetting. By commenting on bureaucratic
loyalty and credibility aspects of lustration rather than the legality of the
entire process, both the ILO and the ECHR have had more influence in
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constructively shaping national lustration policies. The ECHR’s rulings on
employment exclusion have been more nuanced and will be taken up in the
following section on bureaucratic loyalty.

Bureaucratic Loyalty Concerns

The sections on information problems, due process violations, and
employment discrimination issues focused on the legality and mechanics of
vetting. Questions regarding bureaucratic loyalty address the legality of
employment vetting but also engage with the symbolic or moral component
of lustration. Both scholars and policy makers in CEE have highlighted the
combined moral and administrative components of lustration (Letki 2002;
Posner and Vermeule 2004). Vojtech Cepl, a justice on the Constitutional
Court of the Czech Republic and a principal drafter of the Czech Republic’s
Constitution, explained the role of lustration as “ritual purification” (Cepl
1997, 3), or as a way to change the “moral culture of postcommunist
society” (Cepl and Gillis 1996, 124). Boed (1999) explains the two-pronged
meaning and use of lustration in CEE as both “the purification of state
organizations from their sins under the communist regime” (358), as well as
“administrative measure[s] aimed at minimizing the public influence of
former officials or collaborators of the communist regimes” (364). The
ECHR has highlighted the cleansing or moral purification component of
the concept in its use of the term (Decision as to Admissibility of Application
no. 68761/01 by Wanda Bobek Against Poland 2006). This does not mean
that the ECHR is defining lustration as purification. But it is important to
note that the ECHR, like other regional constitutional courts, is embracing
both an institutional and a moral cleansing component to lustration, which
impacts their reasoning and final rulings on rule-of-law and justice
trade-offs.

One of the arguments for vetting previous office holders rests on their
questionable loyalty to the democratic transition. Not only might bureau-
crats who were educated to promote the ideals of the previous centrally
planned Communist regime lack the skills to facilitate a completely differ-
ent set of political and economic objectives, there is a real danger that they
might lack a sense of loyalty to the new goals of capitalism and democracy.
As the Parliamentary Assembly of the Council of Europe Resolution 1096
explained,

some states have found it necessary to introduce administrative mea-
sures, such as lustration or decommunisation laws. The aim of these
measures is to exclude persons from exercising governmental power if
they cannot be trusted to exercise it in compliance with democratic
principles, as they have shown no commitment to or belief in them in
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the past and have no interest or motivation to make the transition to
them now. (Council of Europe 1996, section 11)*

Former regime collaborators pose two possible dangers. They might be
morally compromised, and they could also be susceptible to blackmail
because of their past actions. Lustration provides a means of testing or
ascertaining integrity and moral credibility as well as forces information
transparency in order to reduce the possibility of blackmail. As the Polish
Constitutional Court explained and the ECHR affirmed, lustration proves
“the moral qualifications necessary for exercising public functions, described
according to the relevant laws as: unblemished character, immaculate
reputation, irreproachable reputation, good civic reputation, or respectful of
fundamental values” (Case of Matyjek v. Poland 2007, section 34; Case of
Luboch v. Poland 2008, section 35). In Poland, an individual is only dis-
qualified for a position if he lies on his lustration certificate. It is the lying
or falsification of information that results in employment exclusion. As
such, the emphasis is on using lustration as a means of guaranteeing the
morality and integrity of persons “in public positions demanding public
trust” (Decision as to Admissibility of Application no. 38184/03 by Tadeusz
Matyjek Against Poland 2006, section 29).

Within the context of lustration laws, the ECHR and the ILO have
weighed under what conditions bureaucratic loyalty and trustworthiness con-
siderations could trump equal employment opportunities. The ILO explicitly
recognizes that there are certain public service positions “especially as regards
highly responsible posts or positions of trust [for which] a certain obligation of
neutrality and loyalty can be required without, however nullifying the pro-
tection afforded by the Convention” (ILO 1996, section 46). Therefore, there
might be areas for which the state considers “political or socio-political
attitude, civic commitment or moral qualities with regard to a large number
of jobs in all sectors of activity” (section 46).”* Moreover, the ILO has
included language in its General Survey to explicitly address loyalty con-
siderations within the context of “states of emergency” (sections 126-28,
193-97). Periods of extraordinary politics require different employment con-
siderations. Because the post-Communist regime transitions are framed as
periods of extraordinary politics by the ECHR and the ILO, these conditions
take on legal importance in case rulings.

The ECHR has heard several cases in which political loyalty questions
were raised as employment concerns. In the Case of Sidabras and Dziautas v.

Lithuania (2004), two former KGB officers asserted that the KGB Act unfairly

23. This language is cited in the Case of Bobek v. Poland 2007 (section 39) and Matyjek v.
Poland 2007 (section 44) and used to render the legal decisions.

24. These considerations should not be made solely on membership in a particular group;
hence, they need to follow selectivity criteria.
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limited certain public and private employment options, thereby violating
Article 14’s prohibition of discrimination. The Lithuanian State argued the
employment restrictions were necessary in order “to ensure the protection of
national security and proper functioning of the educational and financial
systems” (Case of Sidabras and Dziautas v. Lithuania 2004, section 53). In the
Case of Rainys and Gasparavicius v. Lithuania (2005), the same issue of politi-
cal loyalty arose in the context of former regime collaborators in civil service
positions.

The ECHR’s ruling both upheld and limited the state’s right to lustrate
based on loyalty criteria. In these cases, the Court ruled that KGB agents were
being held to different employment standards than other persons. The crux of
the matter was that the agents were being excluded not only from public
sector positions but from related private sector positions as well. This appli-
cation of the employment rules for private sector positions was considered
“disproportionate” (Case of Rainys and Gasparavicius v. Lithuania, section 36).
However, with respect to the presumed lack of sufficient loyalty of former
KGB agents, the ECHR commented that “there existed a well-founded sus-
picion that the applicants lacked loyalty to the Lithuanian State” (section
32). Therefore, the bureaucratic loyalty considerations were not illegal or
inappropriate; the problem was the manner in which the laws were extended
to private sector positions.

The Sidabras dissenting opinions reflected the internal ECHR debate
regarding justice concerns and the goals of state-building in fledgling democ-
racies. The Court framed justice concerns as constitutive elements of good
governance rather than as something one must weigh against rule-of-law
concerns. One dissenting judge explained, “Everyone has to accept the con-
sequences of his or her actions in life and the fact that the applicants continue
to be burdened with the status of “former KGB officers” is, in my view, totally
irrelevant to the question of the applicability . . . of the Convention” (Case of
Sidabras and Dziautas v. Lithuania 2004, 19). The Convention does not guar-
antee the right to a certain job, only freedom from employment discrimina-
tion. Therefore, both safeguarding the security of the state and holding people
accountable for their past actions could be interpreted as consistent with
Article 14.

The Case of Zdanoka v. Latvia (2006) also addressed issues of political
loyalty and employment, explicitly situating them in historical context. In
Zdanoka, the Court examined if past Communist Party involvement disquali-
fied a person from political office in the present system (section 62). The
plaintiff alleged that lustration laws violated her Freedom of Expression
(Article 10) and her Right to Free Elections (Protocol 1, Article 3). The
Constitutional Court of Latvia ruled that it was appropriate and necessary for
a democratic state to “be protected against individuals who are not ethically
qualified to become representatives of a democratic state at political or
administrative levels” (section 62). The ethical breach in question was her
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previous high-ranking involvement in the Communist Party of Latvia. The
ECHR acknowledged that there were extraordinary circumstances during
transitions from Communism requiring extralegal means in order to protect
nascent democracies. In this case, the ECHR supported the state’s right “to
defend democratic values” and to make assessments about the political loyalty
of its bureaucracy (section 100).

The ECHR has repeatedly sided with the states’ need to protect the
means by which a “democracy is capable of defending itself” (Case of Zdanoka
v. Latvia 20006, section 87). The right of the state to require and assess the
political loyalty of its civil service is grounded in a substantial body of
ECHR-cited precedent (Case of Glasenapp v. Germany 1986; Case of Kosick
v. Germany 1986; Vogt v. Germany 1995; Rekvényi v. Hungary 1999). In a
particularly telling choice, the historical analogy invoked in these post-
Communist transition cases was post-Weimar Germany.”’

The ECHR has applied the reasoning that “[t]he Fall of the Weimar
Republic was due among other things to the fact that the State took too little
interest in the political views of its civil servants, judges, and soldiers as a
result of a misunderstanding of liberal principles” (Case of Glasenapp w.
Germany 1986, 24-25). This represents the intentional framing of the post-
Communist issue as a posttotalitarian situation, with all the evocative images
associated with the subsequent rise of Fascism. Taking this historical lesson to
heart, the ECHR has used a similar historically situated logic in assessing the
compelling duty of post-Communist governments to safeguard democracy by
guaranteeing the loyalty of the civil service.

RETROACTIVE JUSTICE IN HISTORICAL CONTEXT

The ECHR and the ILO have primarily addressed issues directly related
to the employment vetting and moral cleansing components of lustration in
their cases and rulings. However, in the process of addressing the main issue
areas, the legal bodies have also commented on broader questions of state-
building and democratic values and their impact on the process of democratic
consolidation. Moreover, they have cautioned CEE states about the danger of
failing to address problems with former regimes, because those unresolved
problems could undermine the new democratic institutions.

In the Case of Zdanoka v. Latwia (2006), the legal opinion specifically
highlighted how the continued privileging of former Communist elites in the
new regime could undermine the trustworthiness of the nascent democratic
institutions. The judicial opinion even took issue with the framing of the case

25. Historical analogies are used as cognitive heuristics or mental shortcuts to frame issues
and provide a blueprint for decision making. For a discussion on the use and misuse of historical
analogies, see Jervis (1976) and Khong (1992).
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as an example of retroactive justice, arguing “it is not a case of the retroactive
application of criminal law but of an inexcusable mistake of law” (39). Justice
concerns were emphasized above other rule-of-law concerns in the Court
opinion.

In Central and Eastern Europe we now find many old people who have
blood on their hands. Some of them have become vociferous proponents
of human rights. If anybody should propose retribution towards, for
example, all those who in the not so distant past avidly collaborated with
the secret police, they raise their voices with the accustomed arrogance
derived from their past and established authoritarian position. They
barefacedly claim the very human rights which they spent their life
denying to others, nay, often cold-bloodedly violating them in the most

brutal fashion. (37)

In this case, the Court called for appropriate, reasonable, and fair lus-
tration as a way to counter the unfairness and corruption that still threaten
to undermine the democratic consolidation process in 2006. It would be an
unfortunate dereliction of justice if human rights abusers under the former
regime could now claim right violations in order to obtain protection from
lustration laws (39). The Court’s affirmation of the important role for
justice concerns as they contribute to the process of establishing good gov-
ernance represents a powerful normative message to transitional regimes.

In addition to privileging justice concerns during the transition period,
both the ECHR and the ILO have repeatedly placed these determinations in
political and historical context (ILO 1994, section 67). The ECHR ruled,
“Zdanoka v. Latvia is a case in which the historical and ideological significance
of transitions from Soviet Communism as a failed socio-political experiment
back to capitalism, democracy and the rule of law—is inescapably the central
issue” (Case of Zdanoka v. Latvia 2006, 37). The Court asserted that what was
historically and politically appropriate and fair in the Latvian context might
be different for another country. Their interpretation of “fair” was historically
contextual.

While such a measure may scarcely be considered acceptable in the
context of one political system, for example in a country which has an
established framework of democratic institutions going back many
decades or centuries, it may nonetheless be considered acceptable in
Latvia in view of the historico-political context which led to its adop-
tion and given the threat to the new democratic order posed by the
resurgence of ideas which, if allowed to gain ground, might appear
capable of restoring the former regime. The Court therefore accepts in
the present case that the national authorities of Latvia, both legislative
and judicial, are better placed to assess the difficulties faced in establish-
ing and safeguarding the democratic order. (sections 133-34)
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In this case, the opinion makes clear how rule-of-law considerations are
historically and politically contingent. The Court defers to the state in making
assessments about the appropriateness of rule-of-law versus justice trade-offs
(see also Case of Glasenapp v. Germany 1986; Vogt v. Germany 1995).

Despite a series of cases accepting individual right violations under
conditions of pressing social need, neither the ILO nor the ECHR unreflec-
tively defers to the state on these matters. In two cases different from but
related to lustration in their mutual focus on retroactivity and Communist
party membership, the ECHR ruled against a state’s alleged pressing social
need to temporarily derogate guaranteed rights.

In the Case of Tsonev v. Bulgaria (2006), the ECHR rejected Bulgaria’s
unwillingness to register a new Communist political party with affiliations to
the former Communist Party, ruling that there was no evidence this posed
a real threat to the state. Similarly, in Affaire Linkov c. République Tchéque
(2006), the ECHR rejected the Czech government’s refusal to register a
political party that was affiliated with and espoused the views of the former
Communist regime on the grounds of a pressing “social imperative” (sections
37, 39). The Court argued there were sufficient safeguards in place to prevent
a return of the Communist regime and that political party exclusions of this
sort were “not necessary in a democratic society” (section 45). Therefore, the
lustration cases in which the courts do support a state’s pressing social needs
as a reason to derogate guaranteed freedoms reflect a highly nuanced and
historically contextualized understanding of rule-of-law interpretations in
post-Communist transitions.

Time is an explicit variable in the Court’s rulings. The Court is partially
assessing the appropriateness of stretching rule-of-law adherence as a function
of how long it has been since the fall of Communism. The ECHR accepted
slight derogations in traditional rule-of-law practices during the transition
period, with an important caveat. Rule-of-law derogations should be the
exception rather than the rule, even in transitional societies (Case of Turek v.
Slovakia 2004, section 115; Case of Bobek v. Poland 2007, section 62; Case of
Matyjek v. Poland 2007, section 69).

A final issue that will continue to be legally important is how long one
can cite extraordinary historical circumstances to legitimize the temporary
suspension of individual liberties. When is the transition over (Case of
Zdanoka v. Latvia 2006, sections 74-75)? The ECHR has started to question
the necessity and appropriateness of the abrogation of rule-of-law principles
(Case of Bobek v. Poland 2007, section 63). This is a legally relevant question
given the wave of late or renewed lustration programs in the CEE region
(Horne 2009).% In light of the potential for many more cases, the input of

26. Both Poland and Romania embarked on new or renewed lustration policies in 2006
and 2007, expanding to include possible employment screening for private sector positions (see
McLaughlin 2006; RRI 2006a and 2006b; Mite 2007). Macedonia instituted lustration laws in
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international legal bodies on the legality and appropriate weighting of state-
building and individual liberties within the context of lustration laws will
continue to be important.

CONCLUSION: WEIGHING JUSTICE AND
RULE-OF-LAW CONSIDERATIONS

Several key findings arise from a review of the international legal cases
on lustration. First, the Court’s rulings and interpretations belie a simplistic
interpretation of the legality of lustration. The case law and legal opinions of
the ECHR and the ILO reveal that rather than being antilustration, as might
be predicted by a cursory review of case outcomes alone, the institutions have
supported retroactive justice measures as part of an overall program of democ-
ratization. In many cases, a positive outcome, where the Court ruled for the
plaintiff and against the state, hinged on problems with the implementation,
not the structure, of the laws.

The ECHR has repeatedly emphasized that in the absence of procedural
errors, it would not have known how to rule on the legality of lustration. This
demonstrates the ECHR'’s intentional placement of itself within the lustra-
tion debate on the side of how to lustrate, not whether to lustrate. The ILO
has been less circumspect, in some cases issuing definitive rejections of the
letter of lustration laws in several CEE countries. This rejection of the
essential structure of the laws has not impacted the laws and has largely been
ignored by states. The real power to impact lustration laws appears to be in
ensuring that the implementation is fair and consistent with international
laws rather than in rejecting the validity of this form of transitional justice
in CEE.

Second, there is a consistent emphasis on justice and morality concerns
as vital parts of, not antithetical to, rule-of-law considerations. The Court is
ruling on both components of lustration, namely, the legality of bureaucratic
change through employment vetting and the appropriateness of lustration as
an act of symbolic or moral politics. Both components are seen as contribut-
ing to the establishment of good governance. The international legal rulings
suggest a highly nuanced, historically situated understanding of justice con-
cerns. In this way, lustration is conceptualized as adding to, rather than
detracting from, the larger process of building good, trustworthy democratic
governments.

Third, historical context matters in the interpretation of rule of law and
good governance. States have the right to determine what is fair and

2007 (BBC Monitoring 2007b). The Czech Republic also saw a renewed interest in lustration
and vetting policies in 2007 (BBC Monitoring 2007a).
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appropriate in light of their post-Communist regime-building tasks. The
active construction of a posttotalitarian historical narrative as a basis for legal
interpretation is a reoccurring theme in the legal rulings. The Court has
emphasized the importance of Nuremburg and the legacy of Communism in
order to contextualize the extraordinary and fragile nature of the transition
period. The intentional framing of the issue as one of democracy-building
under a posttotalitarian legacy is a means of legitimizing the temporary
suspension of individual liberties for the larger goal of democratic consolida-
tion. However, there is an explicit role for time in the legal interpretations.
Substantial leeway may be extended early in the transition; however, ulti-
mately a period of extraordinary politics must be temporary. The goals of good
governance and democratic consolidation cannot be met by the continual
derogation of individual rights.
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